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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA, 

                               ADDL. CJM, TEZPUR 

                             G.R. Case No: 2570/12 

                                u/s 279/338 

                                State  of Assam 

                                               v. 

                Sri Dhanti Deka ….……Accused 

Ld. Advocates: 

 For Prosecution……… Sri M. Das, Ld. Addl. P.P. 

For Defence…………...Sri Gautam Sarkar, Ld. Advocate. 

Evidence Recorded on: 15.2.16, 2.4.16, 17.5.16, 2.7.16, 15.9.16, 
10.7.17 

Argument heard on: 08.12.17 

Judgment delivered on: 19.12.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that, on 23.10.12, at about 10:30 PM, 

Sri Jogeswar Basumatary was about to get on a Magic passenger vehicle 

near Erakhuti Jangalbasti Puja Mandap, at Thelamara, to come towards 

Tezpur, an another Magic vehicle, being driven by the accused, Sri 

Dhanti Deka,  which was competing with the former vehicle, had come at 

a high speed from behind and hit Jogeswar Basumatary, and caused 

grievous injury.  An employee of the offending vehicle, fell down from 

the vehicle, at the time of the incident. The vehicle had sped away from 

the scene. The registration number of the vehicle is AS-12E 3957. In 

other words, the accused was driving the Magic vehicle in a rash or 

negligent manner. Hence, the case. 
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2. The informant, Sri Trinayan Basumatary, had lodged the FIR on 

23.10.12, at Thelamara Police Station. Thereafter, Thelamara PS case no. 

143/12, u/s 279/338 of IPC has been registered. After investigation, 

charges sheet has been filed u/s 279/338 of IPC against the accused 

person Sri Dhanti Deka. Particulars of offences u/s 279/338 of IPC have 

been explained to the accused, to which he pleaded not guilty and 

claimed to be tried.  

3. The prosecution has examined altogether eight witnesses including the 

injured and the M/O and I.O. Thereafter, prosecution has closed its 

evidence. The accused has been examined u/s 313 of CrPC. Defence has 

led no evidence.   Heard the arguments.   

4.  POINTS FOR DETERMINATION: 

a.  Whether the accused had driven the Magic passenger vehicle, bearing 

no. AS-12E 3957, on the public way near Erakhuti Jangalbasti Durgapuja 

Mandap, on 23.10.12 at about 10:30 AM,  in such a rash and negligent 

manner on a public way, so as to endanger human life and safety of others?  

b. Whether the accused had driven the said vehicle  in a rash and negligent 

manner on the said date and time, had caused grievous injury to Sri 

Jogeswar Basumatary? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Trinayan Basumatary, in his examination in chief has stated that 

he is the informant and he does not know the accused properly. The 

incident took place on 23/10/12 at about 10-30 AM on NH no. 52 at 

Thelamara. He stated that when his father, Jogeswar Basumatary went 

to his uncle’s house, one red coloured Magic vehicle coming at speed had 

hit his father. As a result of which, the right hand of his father got 

fractured and sustained injuries in various parts of his body. Thereafter, 

he was admitted to hospital. He stated that at the time of the incident, 

he was present in his house and he reached after getting the 

information. Ext. 1 is the ejahar and Ext. 1(1) is his signature.  
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6. In his cross-examination, he stated that the ejahar was written by one 

other person as stated by him. He stated that as he was present in his 

house, he does not know how the incident occurred. He stated that he 

cannot say on which his father was travelled.  

7. Sri Jogeswar Basumatary, has stated in his examination-in-chief that the 

informant is his son. He probably recognizes the accused. The incident 

took place on 23/10/12 on NH no. 52 at Erakhuti. He stated that when 

he was waiting on his side of the road at Erakhuti to return home after 

enjoying puja, one red colour Magic vehicle coming from Dhekiajuli side 

at high speed had hit him. As a result of the collision, his right hand had 

broken and he sustained injury in his face and waist. Thereafter, he was 

taken to the hospital. He also stated that collision, he became 

unconscious.  

8. In his cross-examination, he stated that police had recorded his 

statement. He stated that he did not state before police that he was 

standing on his own side of the road and at that time, one red coloured 

Magic vehicle coming at high speed had hit him.  

9. PW3, Md. Riyajuddin Ahmed has stated in his examination-in-chief that 

he does not know the informant, but he recognizes the accused. The 

incident took place in the year 2012 on the morning hours on national 

highway at Thelamara. He was the handyman of the offending Magic 

vehicle. He stated that when the magic vehicle was proceeding towards 

Tezpur from Dhekiajuli, one person was hit by the said magic vehicle. As 

a result of the collision, he fell down and sustained injuries on his head, 

chest and legs. The other person had also sustained grievous injuries.  

10.  In his cross-examination, he stated that he was in the vehicle, which 

had caused the accident. Other vehicles were also plying on the road. He 

does not know how the accident occurred and cannot say for whose fault 

the accident occurred.  

11.  PW4, Sri Sanjeev Kr. Nath has stated in his examination-in-chief that he 

knows the informant. He does not recognize the accused. The incident 

took place about two (2) years ago at about 10-30 AM on national 



4 
 

 

highway at Erakhuti Jungle Tiniali. He stated that at the time of the 

incident, he was present at a nearby puja mandap. He stated that at that 

time, one magic vehicle, by overtaking another vehicle, had hit one 

person who was waiting on the road and thereafter, the said vehicle 

sped away. As a result of the collision, the said person sustained injury. 

Thereafter, they sent the injured for treatment. Police had seized the 

magic vehicle and he put his signature as witness. Ext. 2 is the seizure 

list and Ext. 2(1) is his signature.  

12.  In his cross-examination, he stated that the distance between the 

national highway and the puja mandap was about to be 100 meters. At 

the time of the incident, they were present at the puja Mandap. After 

hearing the hulla, they rushed to the place of occurrence. He cannot say 

how the accident occurred as he did not witness the incident. He did not 

see who had driven the vehicle and what was the coloured of the said 

vehicle.  

13.  PW5, Md. Abdul Islam has stated in his examination-in- chief that he 

does not know the informant as well as the accused. The incident took 

place in the 2012 at about 10-30 to 10-45 AM. He stated that at the time 

of the incident, he was present at the puja Mandap of Erakhuti jhanghal. 

By the time, one magic vehicle by overtaking another magic vehicle, had 

hit one person who was standing on the side of the road. After the 

collision, the said magic vehicle had sped away. He stated that he had 

seen the incident. Thereafter, people gathered at the place of 

occurrence. He stated that one person had fallen down from the magic 

vehicle. Thereafter, both the injured were sent to Civil Hospital. Police 

had seized the magic vehicle and he put his signature as a witness in the 

seizure list. Ext. 2 is the seizure list and Ext. 2(2) is his signature.  

14.  In his cross-examination, he stated that the distance between the 

Thelamara Tiniali and the place of occurrence would be about 300 

meters. As it was puja, there was rush and after the occurrence of the 

incident, many people gather there and after that, he went to the place 

of occurrence. He stated that he does not know the driver and the 
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number of the magic vehicle which was coming from Dhekiajuli side and 

also does not know the driver and the number of the vehicle which was 

overtaken by the offending magic vehicle. He did not notice how many 

passengers were present inside the magic vehicle. He sees the accused 

for the first time in the court. He stated that he cannot say for whose 

fault the incident occurred. He denied the suggestion that the man who 

was standing on the road, had come himself in front of the magic 

vehicle. He cannot say how the another man had fallen down from the 

magic vehicle.  

15.  PW6, Md. Hussain Ali has stated in his examination-in-chief that he does 

not know both the informant and the accused. The incident took place 

about three (3) years ago. He heard that there was an accident, but he 

does not anything about the incident. After getting the news of the 

accident caused by a magic vehicle of one of his relatives, he went to the 

police station. Thereafter, police seized the said magic vehicle and its 

documents and he put his signature on the seizure list. Ext. 3 is the 

seizure list and Ext. 3(1) is his signature. Thereafter, the vehicle and the 

documents were given in zimma.  

16.  In his cross-examination, he stated that he does not know where the 

incident had occurred and for whose fault the incident occurred. He does 

not anything about the incident. He put his signature as witness in the 

police station.  

17.  M/O, Dr. Asolie Chase has stated in his examination-in-chief that on 

23.10.12 he was working as M&HO-1 at Baptist Christian Hospital, 

Tezpur. On that day, he examined a patient, Sri Jogeswar Basumatary 

age of 40 years. The patient was brought with an alleged history of RTA 

and on examination, he found right humorous fracture with radial nerve 

palsy and left cheek laceration with left maxilla fracture. Both the injuries 

were grievous in nature. Patient was discharged on 27.10.12. Police 

requisition number is not mentioned. He stated that his report was 

addressed to O/C, Thelamara PS. Ext. 2 is his report and Ext. 2(1) is his 

signature. 
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18.  Defence has declined to cross-examine the witness. 

19.  PW8, Sri Bhabakanta Nath, I/O, has stated in his examination-in-chief 

that on 23.10.12 he was working as ASI at Thelamara PS. On the same 

day, O/C received a written ejahar from Sri Trinayan Basumatary and he 

was entrusted the responsibility to conduct preliminary investigation. 

During investigation, he visited the place of occurrence and recorded the 

statements of the witnesses and the injured was sent to hospital by 

public. He stated that he collected the medical report. He seized the 

magic vehicle in the presence of witnesses vide Ext. 2 and Ext. 2(3) is his 

signature. On the same day, he seized the documents of the vehicle vide 

Ext. 3 and Ext. 3(2) is his signature. Thereafter, the vehicle was 

dispatched for MVI examination. Ext. 4 is the sketch map of place of 

occurrence and Ext. 4(1) is his signature. Thereafter, the vehicle was 

given in zimma. After completing the investigation, he submitted the 

case diary of preliminary investigation to the O/C. After perusing the case 

diary, in charge, O/C, Sri Prabhat Rajkhowa, S.I. filed the charge sheet 

u/s 279/338 of IPC against the accused. Ext. 5 is the charge sheet and 

Ext. 5(1) is the signature of S.I., Sri Prabhat Rajkhowa, which is known 

to him.  

20.  In his cross-examination, he stated that on 23.10.12 he only seized one 

magic vehicle in relation to the incident. No other vehicle was related 

with the said incident. He stated that he found two injured persons, 

namely, Sri Jogeswar Basumatary and Riyajuddin in relation to the 

incident. He stated that he came to know from the witnesses that where, 

how and why Jogeswar Basumatary had sustained injury, but the time of 

occurrence was not told by the witnesses. The name of the driver was 

not told by the witnesses. The informant has not mentioned the name of 

the driver as well as the number of the vehicle in his ejahar. He stated 

that the incident took place on national highway at Oubari, Jhanghalbasti 

near puja Mandap. He did not record the statement of the people who 

were present at puja Mandap. He stated that there were passengers 

seated inside the magic vehicle, but it is not mentioned in case diary that 
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on which seat the boy was sitting. He did not inquire any passenger of 

the magic vehicle regarding which boy fell down from magic vehicle and 

whether he was handyman. He denied the suggestion that the 

handyman was negligently standing on the vehicle that is why he fell 

down and he was at his fault. He denied the suggestion that he 

submitted the charge sheet without conducting proper investigation.  

APPRECIATION OF EVIDENCE: 

21. On a threadbare scrutiny of the evidence on record, it is clear that on 

certain facts, there is no dispute. In other words, the defense has not 

contested certain vital facts. Firstly, the fact that collision between the 

Magic vehicle and the injured on the public way(National Highway-52), 

has not been disputed. It is evident from the testimonies of PW2 to PW5 

that the magic vehicle had hit PW2, on  NH-52, near Erakhuti, 

Thelamara. Nothing has been elicited during cross examination of the 

PWs, to show that no such incident had taken place It was also not 

suggested that no such incident had taken place.  

22. Secondly, it is also not disputed that due to such hitting/collision, PW2, 

Sri Jogeswar Basumatary had sustained grievous injury. The evidence of 

PW7(M.O) clearly establishes that on 23.10.12, the upper arm 

bone(humerus) and upper jawbone(maxilla) were fractured, leading to 

grievous injuries, due to alleged history of road traffic accident. The 

defense had declined to cross examine M.O. Thus, the evidence of the 

M.O. has remained intact. PW2, in his evidence also has stated that his 

left hand was broken and had sustained injury on his face. This assertion 

of PW2 was also not disputed or contested by the defense during his 

cross examination.  

23. Coming to the issue whether the accused was driving the vehicle at the 

relevant point of time, I find that the statement of the accused, during 

his examination u/s 313 Cr PC, assumes importance. He has stated that 

he was driving the Magic Vehicle slowly. This admission, in the light of 

the evidence on record, shows that the accused was driving the said 

Magic vehicle.  
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24. In addition to the above aspects, as discussed above, the prosecution 

has to prove the basic ingredient of the offences u/s 279 and 338 of IPC, 

is that the accused was driving the Magic passenger vehicle in a rash or 

negligent manner.  

25. In this context, it is relevant to mention the explanation , given by, 

Hon’ble Straight J.,  In Empress of India v. Idu Beg 1881 (3) All 

776, regarding the meaning of criminal rashness and criminal negligence 

in the following words:  

“criminal rashness is hazarding a dangerous or wanton act with the 

knowledge that it is so, and that it may cause injury but without intention 

to cause injury, or knowledge that it will probably be caused. The 

criminality lies in running the risk of doing such an act with recklessness 

or indifference as to the consequences. Criminal negligence is the gross 

and culpable neglect or failure to exercise that reasonable and proper 

care and precaution to guard against injury either to the public generally 

or to an individual in particular, which, having regard to all the 

circumstances out of which the charge has arisen, it was the imperative 

duty of the accused person to have adopted”. 

26. Applying the above principle in the facts of the case, it is clear that the 

accused was not only rash ,but also negligent in his driving.  

27. PW2, who is the injured, has clearly stated, in his evidence that the when 

he was waiting on the side of the road, the Magic vehicle came at high 

speed and hit him. PW3, who was driving in the said vehicle as 

handyman, sprang out of the vehicle when the vehicle had hit the 

person(PW2). The fact that the handyman, who was inside the vehicle 

had fallen out of it, shows that the impact with great force had taken 

place, which was possible, only when the vehicle was at a high speed.  

28. It is true that mere speed driving on national highway may not constitute 

rashness or negligence. But in this case, speed driving is associated with 

other incriminating facts. The evidence of PW5, shows that the said 

vehicle had hit the person, who was standing on the side of the road, 
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after overtaking another Magic vehicle. It is also in his evidence that the 

incident took place on broad daylight, when there was lot of rush of 

people on the eve of puja (Durga Puja). The fact of overtaking by one 

passenger vehicle of another passenger vehicle, shows that the offending 

vehicle was competing with the other. Overtaking with high speed, on a 

rush day, proves that the driving was rash as well as negligent. Any 

reasonable driver, would keep the rush of people on the road, in mind, 

while overtaking. The accused, who was driving a passenger vehicle, 

with possible passengers inside it, had a duty of care to observe 

precaution while overtaking another vehicle on a busy road. But the 

accused had failed to exercise that duty of care by over speeding. This 

shows that the accused was grossly negligent. The fact that the accused 

did not keep people on the side of the road in mind, while overtaking 

with speed on a busy road, proves that the accused was rash in his 

driving.  

29. There is nothing in the cross examination of PW5, to cast doubt in his 

veracity. His evidence has been supported by the evidence of PW2 and 

of PW4, who had also stated that the Magic vehicle had overtaken 

another vehicle. The accused gave an explanation, during his 

examination, that the injured was loading bags on another vehicle and 

ran from left side to right side of the road. In my view, this explanation is 

an after-thought, because no such suggestion has been put forward by 

the defense during cross examination. Likewise, no contradiction or 

omission has been proved by the defense, while cross examination of the 

I.O. Hence, there is no reason to disbelieve the testimonies of the PWs.   

30. In the light of the above,  I am of the view that the offences u/s 279/338 

of IPC have been proved beyond reasonable doubt.   In other words, the 

prosecution has been able to prove the guilt of the accsued u/s 279/338 

of IPC, beyond all reasonable doubt. Hence, the accsued, Sri Dhanti Deka 

is convicted u/s 279/338 of IPC.  
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31. Considering the nature of the case, where the injured has sustained 

grievous injury, I am not inclined to extend the benefit of Probation of 

Offenders Act to the accused. 

32. Heard both sides on the point of sentence.  

33. Considering the circumstances of the case, where the rash and negligent 

act of the accused could have taken the life of the injured or could have 

posed grave danger to the life or limb of other people, who were using 

the road, I sentence the accused, Sri Dhanti Deka, to undergo,  Rigorous 

Imprisonment (R.I.) for 3 months and a fine of Rs.1000 i/d 10 days of 

R.I, u/s 338 of IPC and a R.I for one month u/s 279 of IPC . All the 

sentences for imprisonment shall run concurrently. 

34. The judgment is pronounced in the open court on this 19th   of 

December, 2017, the presence of both sides. The judgment is prepared 

under my hand and seal of this Court. 

35.  The case is, accordingly, disposed of. 

 

 

                                                       

 (K.K. Sharma) 

                                               Addl. CJM, Sonitpur, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

Ext1: FIR 

Ext2: Medical report/ Seizure list 

Ext.3: Seizure List(II) 

Ext.4: Sketch map 

Ext5: Charge Sheet 

       

                                        (K.K. Sharma) 

                                            Addl. CJM, Sonitpur, Tezpur 

 

 

 

 


